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Gilchrist & Rutter is proud to be a member of the ABA-EPA Law Office Climate Challenge.

This program is sponsored jointly by the American Bar Association and the U.S. Environmental

Protection Agency. Member law firms become ñenergystewardsòthrough their dedication and

focus on their internal, operational and environmental practices.

Gilchrist & Rutter has been providing legal servicesin California since 1985. Our
SustainabilityPracticeGroupprovidesexpertguidanceby helpingclientsto:

~ navigatelocal,stateandfederallawsdealingwith aǇǊƻƧŜŎǘΩǎenvironmentalimpact

~ clarifylegalrequirementsto maximizeinvestmentsinάƎǊŜŜƴέtechnology

~ incorporategreenbuildingconsiderationsin designandconstructioncontracts

~ addressprojectsustainabilityissuesin vendor/serviceprovidercontracts

~ draft leasesto addressƭŀƴŘƭƻǊŘǎΩand ǘŜƴŀƴǘǎΩconcernsabout increasedenergy
efficiencyandreducingaǇǊƻƧŜŎǘΩǎenvironmentalfootprint

Gilchrist & RutterõsSustainability Practice
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Summary of Key
Sustainability Statutes

AB 758 Signed into law on October 12, 2009

Will require all existingresidentialand commercialbuildingsto reduceenergy
consumption. Three-quartersof all homesand apartmentswere constructed
before the first energy efficiency building standards (Title 24) were
implemented. The CECis required to developa program to achieveenergy
savingsby March2010.

Retrofitting and weatherizing an existing building can:

ω Lower utilities costs for residents

ω Reduce greenhouse gas emissions

ω Reduce stress on our power grid

ω Reduce the likelihood of rolling blackouts (remember summer of 2000?)

http://info.sen.ca.gov/pub/09-10/bill/asm/ab_0751-0800/ab_758_cfa_20090417_083234_asm_comm.html


AB 1103

Effective as of January 1, 2009, AB 1103 (aka Public ResourcesCode
§25402.10) hasrequiredcommerciallandlordsto uploadenergyconsumption
benchmarkingdata to the EnergyStarPortfolio Manager(website). Originally
scheduledto becomeeffectiveon January1, 2010, but now delayedto address
questions related to privacy and to exempt utility companies from
confidentiality laws that would otherwise prohibit the release of
benchmarkinginformation requiredby AB1103, commerciallandlordswill be
required to discloseenergyconsumptionbenchmarkingdata for at least the
past twelve month period to prospectivebuyers, lendersand to tenants of
single-occupantbuildings. AB531removesthe hard effectivedate of January
1, 2010from AB1103to allowthe CECto developan implementationschedule
that satisfies both the benchmarkingand confidentiality requirements of
current law.

Summary of Key
Sustainability Statutes

http://info.sen.ca.gov/pub/07-08/bill/asm/ab_1101-1150/ab_1103_bill_20070907_amended_sen_v94.pdf
http://info.sen.ca.gov/pub/09-10/bill/asm/ab_0501-0550/ab_531_cfa_20090502_072931_asm_comm.html
http://info.sen.ca.gov/pub/09-10/bill/asm/ab_0501-0550/ab_531_cfa_20090502_072931_asm_comm.html
http://info.sen.ca.gov/pub/09-10/bill/asm/ab_0501-0550/ab_531_cfa_20090502_072931_asm_comm.html


SB 375

ThisAnti-SprawlLawaffectsdevelopmentplansand the CEQAreviewprocess
for new developments. Theobjectiveis to reducevehiclemiles traveledand
GHGemissionsfrom transportation by encouragingtransit-oriented, higher-
density developmentprojects. Guidelines(due by December31, 2009) are
currently being prepared by the regional targets advisory committee
appointedby CARBto establishfactorsto be consideredandmethodologiesto
beusedfor settingGHGemissionreductiontargetsfor affectedregions.

Summary of Key
Sustainability Statutes

http://info.sen.ca.gov/pub/07-08/bill/sen/sb_0351-0400/sb_375_cfa_20080818_153416_asm_comm.html


AB 32

The Global Warming Solutions Act of 2006 requires reduction of GHG
emissionsto 1990levelsby 2020. Transportationandenergyconsumptionare
largesttargetsfor reductionsin GHGemissions. AB32 ScopingPlan(expected
to be adopted in 2011 and effective in 2012) will include a Capand Trade
programallowinghigheremitting businessesand industriesto purchaserights
to emit carbonin amountsin excessof cap.

Summary of Key
Sustainability Statutes

http://www.arb.ca.gov/cc/ab32/ab32.htm


Sustainability Issues for Owners
and Asset Managers to Consider

1. LEASES
ω Who pays for άƎǊŜŜƴέimprovements? Landlords should have their form leases

evaluatedto makesurethey permit the landlordto pass-through to tenantsthe costsof
improvements required to make a building more energy efficient. Many operating
expense provisions already permit government mandated or cost-saving capital
improvementsto be treated asoperatingexpenses,but do not addresscostsof energy
audits, LEEDand EnergyStar certification costs,evaluationand certification of actual
costsavingsachieved,EnergyStarbenchmarking,andother greenmonitoringcosts.

ω ά¢ŀȄŜǎέand Cap and Trade Paymentsςfor carbon emissionsor for failing to meet
energyreductiontargets

ω SubmeteringUtilities ςto hold tenantsaccountablefor their own energyconsumption
and to encourageenergyefficient practices,landlordsmaywant to require submetering
of utilities. Leaseswill needto addresswho paysfor the costof installation,recalibration
and maintenanceof submeters,compliancewith PUC,costsof readingsubmetersand
preparinginvoices



Sustainability Issues for Owners
and Asset Managers to Consider

1. LEASES, Continued
ω Tenant Alterations ςrequire tenants to comply with sustainabilitystandardsfor the

Project

ω Use and Rules and Regulationsςrequire tenants to purchase Energy Star rated
equipmentandcomplywith energyreduction,recycling,andother sustainabilitypolicies
for the Project(thismayimpactLEEDcertification)



Sustainability Issues for Owners
and Asset Managers to Consider

2. ASSET MANAGEMENT
Review and document contracts with energy auditors, consultants and contractors
providingservicesand work. Requirevendorsand serviceprovidersto adopt verifiable
sustainability practices, use recycled/green materials and recycle materials when
practicable.



Sustainability Issues for Owners
and Asset Managers to Consider

3. CONSTRUCTION
Contractswith architects,engineersand contractors must be coordinated to properly allocate
responsibilityfor achievingthe sustainabilitygoalsestablishedby owner. Many factorstaken into
accountto obtainLEEDcertification:

ω Sustainablesites (takes into accountalternative transportation, light pollution, storm water
management,heat islandandsustainablelandscaping,amongother things)

ω Waterefficiency

ω Energyefficiencyandatmosphere

ω Designfor optimalenergyperformance

ω Buildingoperationsandmanagement(includesbuildingsystemsmonitoring)

ω Materials and resources(includessource reduction, waste management,and storage and
collectionof recyclables)

ω Indoor environmentalquality (includesday-lighting,greencleaningsupplies,controllability of
lighting,temperatureandventilationsystems)

ω Innovation in operations, upgradesand maintenance(important to document additional
benefitsachieved)



Sustainability Issues for Owners
and Asset Managers to Consider

4. RISK MANAGEMENT
ω Evaluatechangesto insuranceto makesureclient canrecoverthe extraexpensesof rebuilding

to a greenstandard. Consideraddingcoverageto include:

ü extra expense to purchase power from a public utility until its alternative power
generatingequipmentis repairedor replaced

ü costof hiringLEEDaccrediteddesignerandconstructionprofessionals

ü registrationandcertificationfeesto get LEEDcertification

ü retrofit with energy-efficientequipment

ü to the extent it takeslonger to rebuild to aάƎǊŜŜƴέstandard,the lossof incomeduring
suchlongerreconstructionperiod

ü costof divertingrecyclabledebristo recyclingcenterinsteadof landfill

ü costof compliancewith upgradedgreenbuildingcodes

ü costto flushreconstructedspacewith 100%outsideair andnew filtration media

ü commissioningcosts paid to engineersto inspect systemsto ensure they are running
properlyandin anefficientmanner



Sustainability Issues for Owners
and Asset Managers to Consider

4. RISK MANAGEMENT, Continued
ω Considerinsuringto recertifybuildingto onelevelhigherthan previousLEEDcertification

ω Evenif insuredproperty is not currentlyάƎǊŜŜƴέΣconsidergettingpolicyto upgradeto άƎǊŜŜƴέ
after an insuredloss

ω Considerdistinctionbetweenbuildingwith άƎǊŜŜƴέmaterialsandgettingLEEDcertification



Sustainability Issues for Owners
and Asset Managers to Consider

5. POTENTIAL BENEFITS OF ADOPTING
SUSTAINABILITY PRACTICES AND RETROFITS

ω Decrease in operating costs

ω Increase in building value

ω Improvement in ROI(Rule of thumb: reductions in annual operating expenses can 
be multiplied by 10 (cap rate) to estimate increased building value)*

ω Increase in occupancy

ω Rent increase

ω Improve user satisfaction and increase productivity

ω Improve indoor air quality

ω Good PR ςhelp landlord and tenants achieve and report their environmental 
stewardship efforts to customers and communities.  Help differentiate your asset to 
be more competitive in the market

ω Tax credits and financing incentives

* The HOKGuidebook to Sustainable Design, Second Edition (2006), p. 11



Sustainability Issues for Owners
and Asset Managers to Consider

6. ENERGY EFFICIENCY
The highest operating cost for a commercialbuilding is usually energy, so the best
opportunity for operating costs reduction in a down economy is energy efficiency.
Energy audits help owners to determine cost effective ways to reduce energy
consumption,increasetheir EnergyStarratingandreduceoperatingexpenses.

Additional benefits include enhancingoccupant/tenant health and productivity and
reducingtheōǳƛƭŘƛƴƎΩǎresourcefootprint, whichin turn canbe usedto attract andretain
tenantsand improve the valueof the building for refinancingand dispositionpurposes
(aswell asmeetingfinancialcovenantsin existingloandocuments).



Sustainability Issues for Owners
and Asset Managers to Consider

7. GREEN REMEDIATION
Recognizingthat cleanupprojectshavetheir own resourcesfootprint, GreenRemediationis
άǘƘŜpractice of considering all environmental effects of remedy implementation and
incorporatingoptions to minimizethe environmentalfootprints of cleanupŀŎǘƛƻƴǎέ(USEPA).
This includes use, where feasible and consistent with cleanup goals, of state-of-the-art
methodsfor:

ω Conserving water and improving water quality

ω Increased energy efficiency

ω Managing and minimizing toxics and waste

ω Reducing emission of air pollutants and greenhouse gases

Additional considerations:

ω Cost savings or added cost

ω Slowing down the process to allow the remediating party more time to raise funds to pay 
for remediation or develop a more cost-effective remediation  strategy using state-of-the-
art technology and best practices.



Meet Members of the
Healthy Buildings Solutions Team
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HealthyBuildingsSolutions(HBS)is a national greenbuilding solutionscompanythat
offers a collaborativeand transparentapproachto the green building process. This
uniqueapproachprovidesclearbenefitsto I.{Ωclientsthrough increasedAssetValue,
TenantRetention,Productivity,ROIandLoweredOperatingCosts.

In addition to beingexpertsin the field of greenbuildings,all of I.{Ωemployeesare
LEEDaccredited professionals. HBSprofessionalsprovide business-minded, green
buildingsolutionsin numerousareas,including:

~ Awareness/Training ~ FeasibilityStudies

~ EnergyandResourceAudits ~ LoadEngineering

~ OnsiteGenerationStudies ~ SustainabilityReports

~ LEEDCertification ~ BOMA360

~ EnergyStarAssessments

Healthy Buildings Solutionsõ Practice



Overview

ÅBest Management Practices

ÅEnergy Star

ÅEnergy Audits

ÅUtility Rate Analysis

ÅASHRAE Levels I, II & III

ÅCase Studies

ÅRebates/Incentives



Energy Usage

It hasbeenestimated
by the EPAthat 30%
of the energyusedin
buildingsfive yearsor
older iswasted.



Best Management Practices

ÅTrack your Energy Usage

ïMinimum of 12 months of data 

ïReview for irregularities

ÅResearch Utility Rate Classes

ÅRank your energy usage ςEnergy Star

ÅResearch Available Rebates

ÅTenant Education



Energy Star

Å/ƻƳǇŀǊŜǎ ǎƛƳƛƭŀǊ ōǳƛƭŘƛƴƎǎΩ 
energy usage

ïUtilizes Portfolio Manager tool

ÅRating 1-100 = Percentile of 
energy performance

ÅProper space usage classification 
is key



Introduction to Energy Audits

ÅWHAT? Detailed analysisof how a facility uses energy,
what the facility paysfor it and recommendationsof cost
effectiveenergyconservationmeasures(ECMs).

ÅWHY? Savesenergyandreducescost,to meet regulations,
or to savethe environment(recognitionfor beinggreen).

ÅHOW?Recommendationsto retrofit
inefficient old equipment, imple-
ment advancedtechnologies,control
measures and change operational
practices.



Energy Audits

Three Types Recognized by ASHRAE:

ÅLevel I: Walk-Thru Assessment

ÅLevel II:  Energy Survey & Analysis

ÅLevel III:  Detailed Analysis of Capital 
Intensive Modifications



Introduction to Utility Rate Analysis

ÅWHAT?It involves analysis of 
historic utility use and bills

ÅWHY?To reduce energy cost

ÅHOW?
ïResearch and analyze alternative 

rates and tariffs

ïEvaluate alternative rates and 
tariffs, interpretations, applications 
and qualifications

ïAnalyze the current pattern of 
usage to develop accurate load 
shapes


